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Abstract 

 

Recent developments in neuroscience have inspired proposals to perform deep brain stim-

ulation on psychopathic detainees. We contend that these proposals cannot meet important 

ethical requirements that hold for both medical research and therapy. After providing a 

rough overview of key aspects of psychopathy and the prospects of tackling this condition 

via deep brain stimulation, we proceed to an ethical assessment of such measures, referring 

closely to the distinctive features pf psychopathic personality, particularly the absence of sub-

jective suffering and a lack of moral motivation. Scrutiny of these factors reveals that two essential 

bioethical criteria, individual medical benefit and voluntary informed consent, cannot be met in per-

forming neurosurgical experiments or treatments on psychopathic inmates. 

 

 

I. Introduction1 

 

Recent advances in modern neuroscience have encouraged considerations concerning the 

possible application of neuroscientific technologies in the forensic sector. These include 

the idea of neurosurgical interventions in delinquents classified as “psychopathic”. To be 

sure, these applications are still in an early phase of design and discussion. Consequently, it 

is neither obvious that they will ever be brought into widespread operation (for both tech-

nical and political reasons), nor is it clear exactly what form these interventions might even-

tually take. Nevertheless, the prospect of such techniques emerging is plausible enough to 

warrant discussion and evaluation (particularly as there are concrete suggestions and early 

attempts to develop and use them), and their basic normative implications can be carved 

out notwithstanding their still visionary nature. 

Even in these early stages, a specific proposal in this area has been the focus of advocacy 

(Hoeprich 2011; Merkel et al. 2007) and debate (De Ridder et al. 2009; Gkotski and 

Benaroyo 2012). It suggests the use of deep brain stimulation (DBS), i.e. the insertion of 

pacemakers, stimulators, probes, etc., into an imprisoned psychopath’s brain, with the aim of 

influencing or even controlling her criminal behavior. In what follows, we will focus on this 

particular scenario. That is, first, the target interventions of our analysis are deep brain stimulation 

techniques—not other neuroscientific approaches, particularly when they are non-invasive, 

such as neurofeedback. It is possible, however, that some of the ethical implications of this 

paper could be extended to a wider array of neuroscientific procedures, including psycho-

chemical or psychopharmacological interventions, as long as they are comparably burden-

                                                 
1  The authors are indebted to Stephan Schleim for bringing their attention to the topic. They also thank 

Stephan Schleim and Felix Schirmann for helpful discussions of a first draft and for valuable hints to im-

portant literature, as well as the two anonymous reviewers from AJOB Neuroscience for providing useful 

comments on an earlier version of this paper. 
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some and risky. Second, the target population of our analysis are imprisoned psychopaths—

neither psychopaths that have not committed a crime but live their private and professional 

lives peacefully or even successfully within our societies, nor prisoners who are not psy-

chopathic. In some parts of our argument we may refer to either the general personality 

structure of psychopaths, regardless of whether they are imprisoned or not, or to the gen-

eral normative situation of prisoners, be they psychopathic or not, but the definite outcome 

of our account depends crucially on the combination of a psychopath’s personality struc-

ture and the way that imprisonment affects her choices and motivations. 

Some of the ethical and practical aspects of the aforementioned scenario have already been 

discussed in the literature. However, we want here to explore two issues of fundamental 

normative importance that we believe have not, as of yet, received sufficient attention. 

More precisely, we will argue that once the psychopathic personality structure is adequately 

understood, we have reason to doubt that DBS involves an individual medical benefit for a 

psychopath, and we will question the idea that an imprisoned psychopath could provide 

voluntary informed consent to such a procedure. A failure to meet these two central ethical re-

quirements casts doubt on whether such a proposal could be ethically justified in either 

research or therapy. 

We start our investigation with a brief account of psychopathy, focusing on its clinical def-

inition and psychosocial characteristics (II). We continue with a short explication of DBS 

techniques that are currently under discussion with respect to forensic applications in psy-

chopathic delinquents (III). Our main arguments are developed in two subsequent sections. 

The first is devoted to the issue of individual medical benefit (IV), while the second refers 

to the question of voluntary informed consent (V). We demonstrate that both standards, 

essential to ethical conduct in both research and therapy, cannot be met when applying 

DBS techniques to psychopathic inmates. We conclude by summarizing the ethical upshot 

of our considerations and sketching their impact for a wider range of applications (VI). 

 

 

II. Key aspects of psychopathy 

 

In our brief account of the concept of psychopathy, we follow a “venerable clinical tradi-

tion” (Hare and Neumann 2006, p. 84) in emphasizing internal personality traits rather than 

focusing purely on external behavior. This approach is reflected in Robert Hare’s Psychopa-

thy Checklist – Revised (PCL-R) (2003), which has come to be regarded as the “dominant 

assessment instrument” (Patrick 2006, p. xiv) in the area of psychopathy, and noticeably 

departs from the Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition (DSM-5) 

(American Psychiatric Association 2013). The DSM, in an attempt to define traits that can 

be measured reliably, focuses on behavior in its diagnostic category of antisocial personality 

disorder (ASPD) (Hare 1996; Lykken 2006), which is intended to be the equivalent of psy-

chopathy (American Psychiatric Association 2013; Hare and Neumann 2006). However, 

this focus on behavior has unintentionally led to a set of diagnostic criteria that, due to the 

fact that there can be several causes for a given action, is vague and not well suited to psy-

chiatry (Hoeprich 2011; Lykken 2006). Additionally, the criteria are too wide; many more 
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people (especially among the incarcerated population) display the persistently antisocial 

behavior that characterizes ASPD than plausibly qualify as truly psychopathic (Hare 1996; 

Hare and Neumann 2006; Hoeprich 2011). 

A focus only on behavior obscures the thing that distinguishes the psychopath from much 

of the incarcerated population: an additional interpersonal-affective component that ac-

companies antisocial behavior, namely a distinctive “lack of guilt or empathy” (Hoeprich, 

2011, p. 16). Hare’s PCL-R, inspired by the seminal work in the field by Hervey Cleckley 

(Hare and Neumann 2006; Patrick 2006), provides criteria which include such inferred in-

ternal personality traits along with demonstrated behavioral characteristics. A lack of empa-

thy, lack of guilt or lack of conscience is widely regarded as an important hallmark of psy-

chopathy (see for example Cleckley 1955; Hare 1996; Hare and Neumann 2006; Lykken 

2006; Maibom 2014; Reid and Gacano 2000). Other affective and interpersonal traits that 

are often associated with psychopathy are shallow or deficient affect (limits to range and 

depth of emotion), propensity for manipulation and deceit, egocentricity, a sense of enti-

tlement, impulsivity and irresponsibility, and disregard for social conventions (Cleckley 

1955; Hare and Neumann 2006; Maibom 2014). In addition to capturing important psychi-

atric facts about the psychopathic personality which cannot be revealed through a sole fo-

cus on behavior, these internal traits are crucial to our ethical focus on what constitutes an 

individual medical benefit for the psychopath, and whether an incarcerated psychopath can 

give voluntary informed consent. More precisely, there are two key elements of the psy-

chopathic personality which will be central to our ethical analysis, and thus warrant further 

brief explication. 

First, Cleckley made much of the fact that the psychopath is rational and free of delusion. 

He noted that psychopaths typically have an unimpaired ability to appraise complex theo-

retical situations “involving ethical, emotional and other evaluational factors” (1955, 

p. 394). Cleckley’s contention here is endorsed by more recent research. Studies by Cima 

and colleagues as well as Glenn and colleagues found that there were no differences in the-

oretical moral judgments between psychopaths and non-psychopaths (Cima, Tonnaer, and 

Hauser 2010; Glenn et al. 2009). Glenn and colleagues noted that there was decreased ac-

tivity in the amygdala—the area of the brain associated with emotional processing—in psy-

chopaths as they made moral judgments, but that this did not impact on the content of the 

judgments (2009). Huebner and colleagues similarly argue that rather than emotion found-

ing moral judgments, emotion typically follows moral judgments, and motivates morally 

relevant action (Huebner, Dwyer, and Hauser 2009). Consequently, a psychopath’s dimin-

ished emotional involvement does not impair her ability to make moral judgments but ra-

ther her motivation to act accordingly. As Cima and colleagues succinctly put it: “Psycho-

paths know what is right or wrong, but simply don’t care” (2010, p. 66).  

In this article, we accept the claim that psychopaths are not deficient in any theoretical ca-

pacity to make moral distinctions, but are rather insusceptible to moral motivation in their 

practical decisions and behaviors. This lack of moral motivation, though, suffices to pose se-

vere ethical problems concerning psychopaths’ assent to experimental or therapeutic inter-

ventions into their brains (see Section V).  
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The second element, that is, for our purposes, important to note, is that there is no subjec-

tive suffering involved in psychopathy; psychopaths are perfectly content with and identify 

with their traits. This recognition is sometimes linked to skepticism concerning whether 

psychopathy is indeed a disorder, or if it is possible to treat it. Cleckley (1955) noted that 

psychopaths do not display any indication that there is something compelling their behav-

ior against their judgment or will. Further, psychopaths do not recognize or feel that some-

thing is lacking in their character or motivations, and thus have no desire to overcome their 

condition. Again, more recent research appears to support these assumptions. Reid and 

Gacano (2000) note that there is nothing painful or egodystonic (i.e. experienced as repug-

nant, upsetting or dissonant with one’s self-conception) in psychopathic symptoms, render-

ing it unlikely that the psychopath would seek or endure treatment. Some even argue that 

psychopathy is not a disorder at all, but rather an evolutionarily successful strategy, as 

“from a certain perspective, what we call deficits are actually advantages” (Maibom 2014, 

p. 34) (e.g. the ability to lie, cheat and steal without experiencing any negative emotional 

consequences). Further, in general, treating someone involves bringing them back to their 

normal state, whereas in the case of the psychopath, “treatment aims to change the subject 

from his or her own norm” (Maibom 2014, p. 34). Chartrand (2004), for similar reasons, 

expresses skepticism over the ability to treat psychopathy, due to the fact that it requires 

moral commitment and change. That is, he argues, in order to commit being cured of psy-

chopathy, the psychopath must be committed to acquiring a conscience, becoming more 

empathetic, etc. But it is this precise commitment or motivation that is lacking in the psy-

chopath.  

In our analysis, for the sake of argument, we accept the idea that psychopathy may be 

termed a disorder (in the sense of an objective psychological deficit finding expression in 

deviant social conduct), and we will also accept the suggestion that DBS might offer a cure 

for it (not necessarily at the deeper level of providing the person affected with missing 

cognitive or emotional capabilities, but at least at the symptomatic level of reducing or pre-

venting antisocial or criminal behavior). Even if we grant this, however, the absence of subjec-

tive suffering from their condition poses severe problems concerning the ethical acceptability 

of performing brain experiments or therapies on psychopaths (see Section IV). 

 

 

III. Deep brain stimulation in psychopathic delinquents 

 

Despite the skepticism expressed concerning the treatment of psychopaths above, recent 

neuroscientific developments suggest a new and promising area of inquiry in the treatment 

of psychopathy. This has led several researchers to propose fertile areas for new research. 

Brain imaging techniques have allowed researchers to identify which areas in the brain are 

involved when people process moral information, and to highlight differences in the ways 

that certain parts of the brain function in psychopathic and non-psychopathic individuals 

(Raine and Yang 2006). De Ridder and colleagues (2009) have suggested that because we 

can identify the areas of the brain that display a difference between psychopaths and nor-

mal controls, and then use brain imaging techniques to identify whether differences in ac-
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tivity in a specific brain area in an individual may lead to psychopathic behavior, there may 

be potential for correcting these differences through deep brain stimulation (DBS) tech-

niques.  

DBS is a technique in which electrodes are implanted in the brain and used to electrically 

stimulate precisely targeted areas (Gkotski and Benaroyo 2012). DBS has been successfully 

used to treat a range of disorders, including aggressive behavior (Canavero 2014; Hoeprich 

2011). This has led several neuroscientists to suggest that brain scans might be used to 

identify the areas of the brain that are functioning differently in a given psychopathic pa-

tient, and that DBS could be used to increase or modulate activity in these areas (see Ca-

navero 2014; De Ridder et al. 2009; Hoeprich 2011). As we can trace psychopathic dys-

function to underactivation or inappropriate activation in specific areas of the brain, modu-

lation of these areas may “cure” psychopaths of their moral dysfunction (Hoeprich 2011). 

As De Ridder and colleagues point out, because moral dysfunction can be traced to physio-

logical brain dysfunction, moral dysfunction can be “considered a pathological form of 

brain functioning, just like Parkinson’s disease, epilepsy, depression or obsessive-

compulsive disorder” (all of which have been treated with DBS) (2009, p. 175).  

DBS involves, however, inherent risks. Insertion of the devices can cause infection or 

bleeding in the brain, and stimulation can cause epileptic seizures. If the equipment mal-

functions or breaks, additional surgery, which entails further attendant risk, might be re-

quired (De Ridder et al. 2009). Depression, apathy, hypomania, euphoria, mirth, hypersexu-

ality and loss of attention or memory have all been documented following DBS procedures, 

though many of these side effects may be caused by incorrect placement or calibration of 

the stimulators, and thus may be reversible through reintervention (Burn and Tröster 

2004). DBS carries a small risk of mortality (about 0.4%) as well as disabling morbidity 

(about 1%) (Canavero 2014). 

Research concerning brain imaging and DBS is still in its early stages, and thus proposals 

that this research should be pursued with psychopathic patients are generally tentative and 

provisional. However, the calls for further research in this area signify that the possibility of 

such an approach to “curing” psychopathy is plausible enough to be taken seriously, and 

thus warrant an exploration of the ethical implications of such a proposal, particularly with 

a focus on the option of testing and applying DBS in psychopaths that have committed 

crimes and are detained in prisons. 

 

 

IV. Individual medical benefit? 

 

The current state of DBS research and practice suggests that testing or applying this tech-

nique in psychopaths with the aim of modifying their behavior would, at least at present, 

constitute a highly burdensome and risky procedure. Its performance would amount to a 

major intervention, entailing intense physical strain and possible psychological traumatiza-

tion, while its inadvertent consequences might be severe, including physiological complica-

tions as well as undesired changes in personality. Whether and when this procedure is ethi-

cally justified will crucially depend on the questions of whether there is an individual medical 
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benefit to be expected for the subject of the intervention and of whether she gives her volun-

tary informed consent to that procedure. This holds both for research settings and for prospec-

tive “therapies”. This section will explore the standard of individual medical benefit and the 

possibility of its fulfilment in the case of a diagnosed psychopath. In Section V we will turn 

to the criterion of voluntary informed consent, examining the prospects of securing such con-

sent from psychopathic inmates. 

(1) For DBS in psychopathic inmates to be justified, whether it is regarded as research or 

therapy, it must be accompanied by a realistic chance of a considerable individual medical 

benefit to the persons involved. With respect to experimentation on detained subjects, where 

burdens are grave and risks are high the mere promise of enlarged knowledge cannot suf-

fice to justify it unless the research subject herself has a personal chance of profiting from 

the procedure. Because detained subjects have historically been vulnerable to harm or ex-

ploitation in research for the benefit of others, both U.S. and European regulation contains 

specific restrictions for research on imprisoned subjects, including the requirement that 

high risk research on prisoners must involve a reasonable probability of direct benefit to 

the research subject (Council of Europe 2005; U.S. Department of Health and Human 

Services 2009). In a therapeutic scenario, on the other hand, the prospect of individual ad-

vantage to the patient is included by definition. More precisely, the aim of benefitting the 

patient must constitute the very purpose of any biomedical intervention in order to qualify 

as treatment in the first place (Lasagna 1964; World Medical Association 2006).  

However, a closer investigation reveals that an individual medical benefit cannot obtain in 

the case at issue: a psychopath may have a “disease” or a “disorder”, by some commonsen-

sical or medical-psychiatric standard. But DBS cannot be thought to constitute an individu-

al medical benefit for the psychopath, even if it “alleviates” or “cures” her condition. We 

try to illuminate this point in the following paragraphs. 

(2) As stated above, some scholars doubt that psychopathy should be classified as a “dis-

ease” or “disorder” in the first place, rather than as a set of traits and behaviors that may be 

undesirable from a social point of view, but that do not imply any kind of health impair-

ment on the side of the subject. Others are skeptical that this condition might be altered, 

contending that psychopathy is too deeply embedded in a subject’s personality to allow for 

any successful intervention (see Section II). 

In both cases, the criterion of individual medical benefit could not be met: when there is no 

disease or disorder an intervention cannot be medical, and when there is no success to be 

expected, there will be no benefit. For the sake of argument, however, we shall assume that 

both conditions are met, i.e. that psychopaths display some sort of “pathology”, in a tena-

ble sense, and that DBS experiments or treatments promise some sort of “remedy”, at least 

in terms of reducing or eradicating psychopathy’s most pressing symptoms of deviant be-

havior. 

Even this being granted, however, it does not imply that a psychopath who is subject to 

DBS in either experiment or therapy could expect an individual medical benefit from the 

procedure. This seemingly strange constellation is due to the fact that individual medical 

benefit requires release from, or prevention of, subjective suffering on the side of the person 
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concerned (Cassell 1991). It does not obtain from the mere elimination, or avoidance, of 

some objective condition that society declares undesirable (even for good reasons).  

A psychopath, though, does not display this kind of subjective suffering from her condi-

tion (see Section II). At most, she is subject to the possible distress of impending social 

sanctions that her behavior may provoke (however justified they may be). So even if we 

suggest that a psychopath has a “disease” or “disorder”, and even if this condition might be 

relieved or even cured by DBS, this does not suffice to show that there is an individual 

medical benefit to the subject in question.  

(3) This lack of subjective suffering and, consequently, of individual medical benefit implies 

that DBS on imprisoned psychopaths fails to meet an essential ethical standard for both 

research and therapy. One may try to evade this problem by referring to other sorts of de-

fects or benefits that an imprisoned psychopath might display or obtain, respectively, but 

actually none of those replacements will suffice to justify the procedure. 

First, it might be envisaged that a psychopath can gain some other individual benefit in return 

for taking part in DBS research or treatment: particularly, she might be offered reduction 

or waiver of punishment for her participation. It is far from clear that success rates of the 

intervention should ever be sufficient to justify such policies. Even proponents of DBS in 

psychopaths suspect that the danger of psychopathic subjects undermining or sabotaging 

the operation of their devices does not encourage corresponding practices (De Ridder et al. 

2009). More importantly, however, even if release from prison was offered to a psycho-

pathic subject or patient, the benefit would entail freedom from external social sanctions. It 

would not amount to a cure for any mental or bodily defect. So the individual benefit she might 

be offered for her participation would still not amount to a medical benefit that could justify 

the experiments and treatments performed upon her. On the contrary, any offers of this 

sort would amount to an “undue influence” that prisoners, as a “vulnerable group”, are 

usually thought to have to be protected from (see Section V) (The National Commission 

1978; U.S. Department of Health and Human Services 2009). 

Second, it might be proposed that release from prison may entail indirect medical benefits to 

the subject in question: life outside prison may simply be healthier, medical resources may 

be assessable more easily. But certainly these indirect health effects are not sufficient to justi-

fy direct medical interventions. General health advantages outside prison can hardly vindicate 

any specific medical measures on an inmate. In particular, if these indirect benefits were allowed 

to enter the moral assessment, any medical treatment or experimentation on inmates might 

eventually be justified by hinting to the healthier lives or the better care that they might 

expect outside prison. But the prospect of not contracting some disease or of obtaining 

better medication cannot justify treatment of or experimentation on other, unrelated condi-

tions. To include such indirect benefits in the equation would risk the justification of all 

sorts of invasive and dangerous techniques on prisoners, with freedom from prison used as 

leverage to guarantee a favorable balance of benefits. In fact, these indirect benefits would 

clearly constitute one aspect of the “undue influence” that the prospect of release, with all 

its social, financial, economic, infrastructural or other advantages, basically entails. 

Third, it might be suggested that the psychopath does “suffer” at some deeper level, e.g. by not 

participating in a kind of “welfare” more broadly construed: we may have reason to regard 
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the psychopath’s situation in society as deficient, as lacking substance or fulfilment, and we 

may feel inclined to state that this condition should be termed a “suffering”, or a preclusion 

of “welfare”. However, a medical intervention, particularly when it is as burdensome and 

risky as DBS, cannot be justified by referring to a kind of “suffering” or “welfare” that is 

not experienced somatically or psychologically by the individual in question, but rather ascribed 

to her on social grounds. Objective or intersubjective assessments, however justified they may be, 

do not imply any subjective suffering that would be required in order to justify medical steps. 

In particular, such an approach would run the danger of applying to any social outsiders, 

ostensibly making them suitable objects of medical interventions. For any social outsiders, 

even when subjectively content with their specific features, may meet with reservation from 

their environment, and may thus be said to “suffer” or to lack participation in social “wel-

fare”. But even if this reservation is well-founded, and even when their condition is to be 

termed pathological, medical interventions cannot be justified on such grounds. Rather, 

this approach would amount to a clear example of wrongful “medicalization”, i.e. of apply-

ing biomedical means without medical indication. 

(4) In order to strengthen this point it is instructive to compare the case of the psychopath 

with a seemingly parallel constellation, i.e. a sexual offender who considers undergoing 

chemical castration (see Meyer and Cole 1997; Scott and del Busto 2014). This example 

raises parallel questions concerning the cogency of calling his state a disease, the probability 

of success and the offender expecting advantages in terms of avoiding punishment. At the 

same time, however, there are notable differences to the case of the psychopath. Most im-

portantly, it is credible that a sexual offender may be adversely affected by his very condi-

tion, and not just by the external sanctions he is facing (see Beier et al. 2009). This is not to 

say that a sexual offender necessarily does suffer from his state. But he may suffer, in con-

trast to a psychopath, for whom this possibility is excluded if we adhere to the current def-

initions and assessments of psychopathy. Correspondingly, once it seems justified to as-

sume that a sexual offender (just like the psychopath) has a disorder, it may also be plausi-

ble to assume that he (as opposed to the psychopath) is suffering from his disposition. 

Taken together this may make it plausible that the intervention in question will indeed con-

stitute an individual medical benefit, counterbalancing the burdens and risks of the proce-

dure that he decides to undergo, as opposed to the psychopath, facing her DBS interven-

tion.  

The discussion is comparable to debates concerning medical interventions in homosexual 

desire and behavior that were conducted in the 1950s to early 1970s. For much of this time 

homosexuality was criminalized in many parts of the world, and was classified as a mental 

illness by the American Psychiatric Association. Accordingly, some medical research and 

“treatment” was court-ordered or conducted in exchange for amnesty (APA 2009; Smith, 

Bartlett, and King 2004). We need not dwell on the fact that both categorizations of homo-

sexuality, as a crime and as a disease, were utterly misled. For even if they had been well-

founded, the idea of justifying interventions into the persons concerned by referring to 

their alleged individual medical benefit would have been flawed: a homosexual is not re-

lieved from any individual suffering when “treated” in his condition, but just from the (un-

justified) social sanctions that he has to face. Analogously, a psychopath is not freed from 
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any personal distress when treated for her disposition, but just from the (well-founded) 

social penalties that she is subjected to. 

The resulting combination—a possibly successful cure for an objective disease without 

individual medical benefit to the person concerned—may appear strange. However, this 

constellation is bound to obtain whenever a disease is not causing the subject any individu-

al suffering or other immediate obstruction, but only provides the grounds for social reac-

tions—be they adequate, as for the psychopath, or be they inadequate, as for the homosex-

ual—that are promised to be waived when the intervention is performed. In these cases, 

the presence of the disease does not deliver a medical indication for treating the subject, 

but only a social reason for sanctions against her. And if the disease is cured so that the 

sanctions may be renounced, no medical purpose for the subject has been achieved, but 

only a respite from these social sanctions.  

In short, the benefit to the individual is not medical (relief from any distress she experiences, 

consciously or even unconsciously) but social (release from prison that she is sent to, for 

good or for bad reasons). And the medical success that obtains is no benefit to the individual but 

to society. This constellation need not preclude any kind of intervention that an imprisoned 

individual might assent to. But it precludes interventions that are grave enough to require 

an individual medical benefit on the side of the subject. 

 

 

V. Voluntary informed consent? 

 

What we have said thus far establishes that proposals to conduct DBS research or treat-

ment on an incarcerated psychopath cannot meet essential ethical standards, as well as es-

tablished US and European legal requirements: the lack of an individual medical benefit 

precludes the justification of the significant burdens and risks that DBS interventions en-

tail, particularly when discussing their performance on inmates. However, an exclusive fo-

cus on whether a psychopath benefits from this procedure obscures a distinct issue which 

is worth addressing: given what we know of the personality structure of the psychopath, we 

have good reason to doubt that she would voluntarily consent to DBS. So not only does 

the psychopath not stand to obtain an individual medical benefit from such a procedure—in 

fact, she has no internal incentive whatsoever to want such a procedure. Consequently, 

when the psychopath consents to DBS, we must suspect that she does so due to external 

pressure and thus under circumstances that we generally think preclude the ability to give 

voluntary informed consent—which constitutes a separate, essential demand in both research 

and therapy.  

(1) The voluntary informed consent of the subject or patient, respectively, plays a central role in 

pertinent codes in both research ethics and medical ethics. This requirement has its founda-

tions in the obligation to respect the autonomy or right to self-determination of other per-

sons (The National Commission 1978). At the same time there are serious doubts concern-

ing the voluntariness of consent in prisoners. Inmates constitute a classical “vulnerable 

group”, in danger of being subjected to “undue influence” that might undermine their vol-

untary decision to agree to any kind of scientific experimentation or non-standard treat-
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ment suggested to them (The National Commission 1978; U.S. Department of Health and 

Human Services 2009).  

These general worries concerning the voluntariness of prisoners consenting to biomedical 

interventions are considerably substantiated in the special case of DBS interventions in 

psychopathic inmates. We will explore this fact by asking a simple, yet essential question: 

why should we expect an incarcerated psychopath to assent to having a DBS apparatus 

implanted that is intended to modify her behavior? What, considering the essential ele-

ments of psychopathic personality, could be her reasons to agree to such a procedure, par-

ticularly given its burdens and risks? 

(2) In order to approach this question we turn to a conception of personhood that was 

sketched by Harry Frankfurt (1971) and is well-suited for analyzing attitudes and decisions 

concerning one’s own inclinations and preferences. This account is particularly useful in 

pinpointing problems with internally arising, yet repudiated actions, which characterize 

many types of psychiatric illness (Faden and Beauchamp 1984), and thus may prove in-

formative for understanding an imprisoned psychopath’s motivation for agreeing to a neu-

roscientific intervention which is meant to change her deviant behavior. Following this 

Frankfurtian conception, persons are distinguished by a two-level structure of “first-order 

desires”, directed at possible actions, and “second-order desires”, targeted at just those 

first-order desires. More precisely, a person’s “will” is an action-effective first-order desire, 

while a person’s “volition” consists of a second-order desire that “wants” a specific first-

order desire to be, or to be not, action-effective, i.e. to be one’s “will”. At times, persons 

may experience a discrepancy between their “will” and their “volitions”. They then may try 

to bring the former under the control of the latter. 

Returning to the example of a sexual offender opting for chemical castration (see Section 

IV) we find how illuminating this Frankfurtian model can be in reconstructing delinquents’ 

decisions to cope with their psychological dispositions. As stated above, we can conceive of 

a sexual offender as having a “disease” (and even as subjectively suffering from it), and we 

may reconstruct this “disease” as an inability to control his sexual desires that threaten to 

make him behave in ways that he actually repudiates (being deeply repelled by his own vio-

lent inclinations). Chemical castration then, for the sexual offender, could be envisaged as a 

means of regulating or eliminating certain “first-order desires” that he disapproves of from 

the perspective of his reflective “second-order desires”. More precisely, chemical castration 

could provide him with the opportunity to calm down or even switch off his criminal pre-

disposition, so that he, or rather one of his second-order “volitions”, regains higher-order 

control over his action-effective “will”, and consequently his behavior.  

In particular, conceiving of the situation in this way, we might suggest that the sexual of-

fender, in assenting to chemical castration, makes a voluntary (second-order) decision to 

suppress or eradicate certain (first-order) inclinations. Though he acts upon his impulses, 

he may welcome such treatment as an opportunity to allow him to do what he really wants 

to do, to be the kind of person he really wants to be (see also Dworkin 1988). Though his 

immoral impulses arise internally, the sexual offender may not regard them as part of his 

real personality. In contrast, while his wish to overcome them is also internal, it is much 

more central to his normative self-conception.  
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Frankfurt’s model, therefore, provides us with a useful tool for approaching this type of 

case. It allows us to see how some desires, though they come from within, can be regarded 

as alien or obstructive, and how offering someone techniques to overcome these desires 

may provide him with the means to act in a way that he really wants. 

(3) The idea of a psychopath consenting to DBS to “treat” her “disorder” seems to be 

based upon similar reasoning: DBS can modulate certain areas of the brain that are associ-

ated with violent or impulsive behavior. This suggests that DBS can provide a similar 

means of controlling “first-order desires” that a psychopath might repudiate from the per-

spective of her “second-order desires”. More precisely, by having a DBS device implanted, 

a psychopath might want to bring her bad (first-order) “will” into line with her good (sec-

ond-order) “volitions”—following her moral considerations to control her immoral inclina-

tions. However, from what we have presented so far, an immediate problem with this ap-

proach in the case of the psychopath should be apparent: unlike a sexual predator, the psy-

chopath does not have a functioning moral framework that is merely threatened to be 

overrun by the presence of offensive appetites which she might try to tame or suppress, accord-

ingly. What characterizes the psychopath is rather a lack of moral motivation (see Section II). A 

psychopath may be acquainted with moral rules, but they do not constitute effective rea-

sons for her; she may have the relevant moral knowledge to differentiate between right and 

wrong, but she does not have the inherent moral motivation to act accordingly—regardless 

of whether we want to locate it on the level of her (first-order) “will” or of her (second-

order) “volitions”.  

This is not just a problem concerning the obvious deficit of moral intention in the psycho-

path’s consent to a DBS intervention. It is a problem concerning the very voluntariness of her 

decision. All evidence suggests that the psychopath’s behavior is not the manifestation of 

overwhelming drives which she cannot identify with and wishes to be freed from. On the 

contrary, a typical psychopath approves of her own attitude and merely shuns the social 

consequences that she might be exposed to (see Section II). DBS in a psychopath, then, 

cannot be conceived of as a means of allowing her to regulate or eliminate some “first-

order desires” that she disapproves of from the perspective of her “second-order desires”. 

Unlike the sexual predator, she cannot regard the intervention as an option to act in a way 

that she really wants to act. However, if a decision to undergo DBS or any other behavior-

regulating procedure cannot arise from the psychopath’s internal motivations, we have 

reason to suspect that wherever the psychopath consents to such a procedure, particularly 

when it is as burdensome and risky as DBS, she is doing so due to external pressure. This 

casts the voluntariness of her consent into serious doubt.  

Again, a parallel with homosexuality will be illustrative here: in this day and age, where a 

homosexual person consents to some sort of conversion therapy to remove his homosexu-

al desires, we would be likely to say that this is problematic. In particular, we would suspect 

that he is acting due to external pressure (e.g. from an extremely religious community) (see 

APA 2009). The character structure of a psychopath brings us to a similar conclusion con-

cerning her decision to seek DBS: the psychopath cannot be construed as an individual 

who struggles against her desires or behaviors. So again, any willingness to conform to so-
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cially acceptable behavior must come from external, rather than internal sources, thus un-

dermining the voluntariness of her decision.  

In fact, the case of a psychopath is even more unambiguous, as a homosexual person can 

certainly internalize societal standards (although we may deplore exactly this internalization 

as a distorting result of coercive pressure). The psychopath, by contrast, in virtue of being a 

psychopath, cannot internalize societal expectations (which we may actually regret). This 

makes it ever more obvious that where a psychopath consents to behavior-changing inter-

ventions, she is doing so solely as a result of external pressure. And as long as we require 

voluntary, uncoerced consent as a precondition for any intervention into her brain, a psy-

chopath’s (regrettable) lack of internal motivation for having her behavior altered is at least 

as much of an ethical obstacle to such a procedure as a homosexual’s (justified) lack of 

authentic motivation to undergo “treatment” for his “disease”. 

(4) The fact that psychopaths do not feel estranged from their deviant disposition made us 

conclude in Section IV that psychopaths cannot be said to subjectively suffer from their condi-

tion and thus cannot obtain an individual medical benefit from being “cured”. Essentially this 

same lack of estrangement serves us now to state that psychopaths have no internal motiva-

tion for having their behavior changed and thus cannot give voluntary informed consent to such 

a “cure”. Voluntary informed consent, though, is an essential precondition for any experi-

mental or therapeutic intervention, particularly when it is burdensome and risky, even more 

so when we approach an inmate, and no matter how much we abhor a psychopath’s behav-

ior. A psychopath, however, cannot have any internal motivation to consent, and the spe-

cial situation of being incarcerated makes external pressure the only plausible source of her 

cooperation, particularly given the burdens and risks of the intervention, thus undermining 

her voluntariness. 

It is tempting to insist that a psychopath, though not making moral decisions, may still 

make rational decisions. So it might be asked why a psychopath should be denied the op-

portunity to decide for herself whether she wants to undergo the given burdens and risks in 

exchange for release from prison. However, this framing of the problem simply masks the 

coercive character of the situation: it might as well be asked why a rational man should not 

be given the opportunity to decide whether he wants to lose his purse or his life. And the 

answer is obvious: as long as he has no internal motivation for giving away his purse, it is 

clearly the coercion in the prospect of losing his life that will make him hand his money 

over. Analogously, as long as a psychopath has no internal motivation for undergoing DBS, 

it is clearly the coercion in the prospect of imprisonment that makes her agree to the inter-

vention. It is this coercive element inherent in her decision, rather than any supposed lack of 

rationality on the psychopath’s part, which makes the prospect of this procedure unaccepta-

ble. This verdict cannot be qualified by hinting at the fact that psychiatry traditionally re-

gards some individuals as eligible for treatment, although they are unable to consent. For 

such decisions can only be justified by referring to some individual medical benefit of the 

individuals in question. Coercive treatment without subjective suffering is deeply inappro-

priate, coercive experiments not involving the relief of subjective suffering are even less 

defensible. As psychopaths do not experience such suffering (see Section IV), coercive inter-

ventions on them cannot be justified.  
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Merkel and colleagues disagree with this contention, arguing that there is no coercion in-

volved in suggesting brain interventions on prisoners in exchange for release as long as the 

impending detainment is based on rightful legislation. Allegedly, pressure exerted by legiti-

mate laws is comparable to “the compelling force of natural circumstances”, which never 

compromises autonomy. It is not like pressure exerted by single persons or totalitarian re-

gimes, which may indeed impose someone else’s will on a decision-maker (2007, p. 381f.). 

This line of argument, however, is problematic for two reasons. First, neither their non-

individual character nor their assumed legitimacy changes the fact that laws differ, in signif-

icant aspects, from “natural circumstances”. Laws, whether ethically legitimate or not, con-

stitute anthropogenic pressure which is designed to restrict the activities of individuals, and 

so, by definition, they amount to coercion. It is true that this coercion does not come into 

effect as long as an individual’s internal motivation is coherent with the legislation in ques-

tion. But when an individual has no internal motivation for submitting to a given regulation (as 

is the case with a psychopath in face of legislation which is meant to alter her behavior) it 

clearly restricts her autonomy, as this is the very purpose of the law, and when the individ-

ual agrees to some intervention only to escape corresponding sanctions (like a detained psycho-

path agreeing to DBS) her consent cannot be regarded as voluntary, no matter how justi-

fied the regulation may be. Second, even if we were to accept, for the sake of argument, 

that legitimate laws are indeed akin to natural circumstances, that do not, on their own, 

constitute coercion, it does not follow that the offer to the imprisoned psychopath to par-

ticipate in this procedure should not be understood as coercive. That is, even if imprisonment 

itself was regarded as non-coercive, the circumstances of imprisonment would still make 

the offer to the detained psychopath coercive.  

This becomes more tangible when we turn to the influential account of autonomy and in-

formed consent provided by Faden and Beauchamp. In their elucidation of the concept of 

controlling influences, they specifically approach the problem of persons who find them-

selves in pressing natural or social circumstances and who are offered certain advantages in 

exchange for undergoing biomedical interventions. As a rule of thumb they suggest that 

such proposals do not compromise the ability to give a voluntary informed consent as long 

as the offer is “reasonably foreseeable as welcomed or easily resistible” (1984, p. 361). For 

example, if some proposed research, rather than entailing a painful and hazardous surgical 

procedure, involved a series of interesting and non-intrusive interviews, we might imagine 

that subjects, while still being motivated by the additional advantages they are offered, 

would be pleased to take part in the experiment and so, due to the fact that they whole-

heartedly and unreservedly welcome the opportunity to participate, are still in control of 

their decision, rather than giving in to the wishes of the researcher. On the other hand, if 

the offer would not amount to a significant improvement of their situation, it would be 

easily resistible so that the decision to participate, again, may be regarded as autonomous. 

The offer to conduct DBS on an imprisoned psychopath in exchange for release fails this 

test on both counts. Due to the fact that the procedure is burdensome and risky, that it 

entails no individual medical benefit for the psychopath, and that the psychopath has no 

reason to want such treatment for lack of moral motivation or any other desire for psycho-

logical change, significant doubt is cast on whether this offer is “welcome” (the fact that we 



 14 

would not expect a non-imprisoned psychopath to seek or consent to such a procedure 

lends credence to this). On the other hand, because the psychopathic offender is confront-

ed with a choice between the procedure and imprisonment, it is clear that she is not facing 

an easily “resistible” offer (given the burdens and risks, the lack of subjective suffering and 

the absence of internal motivation, only the irresistibility of the offer makes it plausible that 

the psychopath might be interested in it at all). Consequently, where a psychopath does 

consent to this procedure, we have reason to suspect that it is due to feeling compelled to 

do so, and thus a situation where the researcher is imposing his will on the subject, rather 

than an instance of an autonomous decision against a fair offer.  

 

 

VI. Conclusion 

 

We have discussed the idea of applying DBS techniques to psychopathic inmates in order 

to change their delinquent behavior, either in experimental or in therapeutic settings. We 

have argued that these suggestions fail to comply with two fundamental standards of re-

search ethics and medical ethics: first, due to the lack of subjective suffering from her ob-

jective condition a psychopath has no individual medical benefit from the procedure. Second, 

the fact that the psychopath lacks the internal motivation to change her traits and behaviors 

gives us reason to doubt that the psychopath gives voluntary informed consent. Thus, two of the 

most fundamental ethical requirements of research and treatment cannot be met by this 

proposal.  

This problem cannot be removed by appealing to the possibility that an imprisoned psy-

chopath, after being “cured” from her “disease” via DBS, might eventually deplore her 

former state and approve of the intervention. For in spite of this retrospective endorsement, 

the two conditions of individual medical benefit and voluntary informed consent could not 

be met at the time of the decision. There is no way to get to this result without violating 

these two principles. Given that they are generally seen as essential to ethical conduct, we 

contend that the end here cannot be said to justify their violation.  

One might further object that our focus on fundamental standards for medical research and 

medical therapy is misguided, in that DBS for psychopathic inmates need not be regarded as 

a medical procedure at all, and could rather be classified as, for example, ‘moral enhance-

ment’. We would warn against this approach for two reasons. Firstly, it appears highly du-

bious to pursue such a re-classification, given the personal and institutional settings in 

which DBS in psychopathic inmates is foreseeably to be performed. It would be an all-too-

obvious maneuver if researchers and doctors who are currently envisaging and preparing 

corresponding interventions simply changed their self-declaration in order to escape those 

standards that they are tied to by their education, their affiliation, the purposes of their 

projects and the character of their practices. Secondly, even if we imagined that, at some 

point, these interventions might indeed take place outside the medical sector, this change 

of category would not change the ethical setup of the situation and the normative problems 

that it entails. The procedure would still be a highly burdensome and risky intervention into 

the psychopath’s bodily and mental integrity, while the psychopath does not experience any 
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subjective suffering or distress. The psychopath would still have no internal motivation to 

undergo the procedure and would agree to it only due to the pressure of imprisonment, or 

the prospect of release, thus giving in to coercion. It is hard to see how these factors would 

not prove problematic for an intervention which is so burdensome and risky and which is 

meant to be performed on an inmate—no matter how the procedure is labeled. 

Due to our focus on ethical standards that are widely accepted as essential in all experi-

mental and therapeutic situations, our treatment of the specific question of DBS in impris-

oned psychopaths may have wider ethical implications. We cannot provide an exhaustive 

account of what these implications may be here, but we make the following suggestions. 

Firstly, similarly invasive neuroscientific techniques, including psychochemical or psycho-

pharmacological interventions, should be met with the same reservations when their appli-

cation on psychopathic detainees is considered: the lack of individual medical benefit as 

well as of voluntary informed consent will pose a problem, at least whenever burdens and 

risks are significant. Secondly, the peculiar constellation of psychopathic prisoners is essen-

tial in arguing that the standards of medical benefit and informed consent cannot be met: 

the argument does not straightforwardly translate to non-incarcerated psychopaths or to 

non-psychopathic inmates, such as sexual predators (who, consequently, served as counter-

examples in the above discussion). This does not imply, of course, that there may not be 

good reasons to refrain from interventions in these groups, too (because of unbearable 

medical risks, unacceptable personality changes, impending undue influence, or the belong-

ing to a vulnerable group).  

Yet it does imply that the idea of imprisoned psychopaths constituting a particularly suita-

ble group for DBS research or therapy is flawed. Their condition may make these interven-

tions highly attractive, supposedly acknowledging their “disease” status and possibly open-

ing an attractive alternative to usual punishment. However, as we have shown, it is exactly 

the nature of the psychopathic inmate’s “disease” that makes DBS in this case so problem-

atic. Consequently, common measures of detention may, upon consideration, turn out to 

be more adequate in interacting with psychopathic delinquents, and more consistent with 

the ethical standards we extend to all subjects and patients. Setting limits to their dangerous 

behavior and communicating disapproval with their immoral attitude may be more appro-

priate and more humane than subjecting them to experiments or treatments that they do 

not benefit from and cannot consent to. Our comprehensible wish to alter them cannot 

override their lacking wish to change—as long as we do not want to give in to exactly that 

kind of expedient, non-moral thinking that we deplore in them.  
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